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it should be constructed. It was held that the price paid should be the 
value as a structure, including the element of a going concern, but exclud- 
ing the franchise value. Mayor etc. of Dudley v. Dudley etc. Ry. Co. 
(1907) 97 L. T. Rep. 556. This result was reached upon the interpreta- 
tion of the contract, but under the Tramways Act of 1870, similar results 
have been reached in the absence of contract, Stockton etc. Water Board 
V. Kirkleatham Local Board (1894) 69 L. T. Rep. 661 ; Bdinburg etc. Co. 
V. Edinburgj supra, though in estimating value for the purpose of taxa- 
tion, the franchise has been considered. Pimlico etc. Co. v. Assessment 
Committee (1874) 29 L. T. Rep. 605; The King v. Lower Mitton (1829) 
9 B. & C. 810. This distinction is not illogical, for retaking without com- 
pensation would proceed on the ground that the franchise was granted 
gratuitously, taxation, on the ground of benefits received. 



Jurisdiction of Coukts of Bankruptcy. — Under the Bankruptcy Act 
of 1898, as interpreted in Bardes v. Hawarden Bank (1900) 178 U. S. 
524, the trustee could sue an adverse claimant in the Federal courts 
only with the latter's consent. The inconvenience experienced from thus 
placing the trustee at the mercy of the state courts led to the Amendment 
of 1903, which gave the Bankruptcy Court jurisdiction over suits to 
recover preferences, § 60b, and other fraudulent conveyances, etc., § (>7t, 
given within the four months' period. § 7oe gave the trustee power to avoid 
any transfer which any creditor might have avoided and to recover the 
same from any transferee except a bona fide holder for value, concluding 
with the same words as were used in §§ 60b and 67e : "For purpose of 
such recovery any court of Bankruptcy * * * and any State court 
which would have jurisdiction if bankruptcy proceedings had not inter- 
vened, shall have concurrent jurisdiction." § 23b has cast the meaning of 
this subdivision into grave doubt by its provision that the trustee shall 
only sue where the bankrupt would have been able to sue (except under 
§§ 6ob or 7oe) if bankruptcy proceedings had not intervened, unless the 
proposed defendant consents. One view is that § 7oe must confer juris- 
diction on the Bankruptcy Court whether the defendant consents or not, 
because any other construction would make § 7oe of no effect, as juris- 
diction probably existed anyway in case of consent, and because § 7oe 
being a special provision, should -override § 23b, a general one. Hurley v. 
Devlin (1906) 149 Fed. 268. The contrary view, supported by the weight 
of authority, Skewis v. Barthwell (1907) 152 Fed. 534; Gregory v. Atkin- 
son (1904) 127 Fed. 183, rests on the fact that the Senate struck out § 70e 
from the exceptions to § 23b, and that the subject matter of §70e (in marked 
contrast to §§ 60b and 67e) deals with transfers voidable under state law. 
The presence of § 7oe is explained on the theory that Congress wished 
clearly to confer jurisdiction in case of consent. 

Since suits by the trustee to recover property can only be brought 
under §§ 60b, 67&, and 70e, what constitutes an adverse claimant is 
now chiefly of importance in determining the summary jurisdiction of the 
Bankruptcy Court. No matter how complete .a title an alleged claimant 
may assert against the trustee, the Bankruptcy Court may take jurisdiction 
preliminarily to see whether any basis for the claim, fraudulent or other- 
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wise, exists. Mueller v. Nugent (1902) 184 U. S. i; In re Tune (1902) 
115 Fed. 906; cf. Byster v. Gaff (1875) 91 U. S. 521. Actual posses- 
sion by the alleged adverse claimant, or possession by his authorized agent, 
or, possibly, a right to immediate possession, would always seem neces- 
sary to defeat the summary jurisdiction. Cf. Clarke v. Larremore (1903) 
188 U. S. 486, 490; In re Knickerbocker (1903) 121 Fed. 1004; Whitney v. 
Wenman (1905) 198 U. S. 539, 552, 553. Mere possession, however, not 
accompanied by facts raising, at least, a doubt as to the invalidity of 
the claim seems insufficient, Mueller v. Nugent, supra, i, 17; In re Tune, 
supra; In re Friedman (1907) 153 Fed. 939, but a personal interest, how- 
ever slight, coupled with possession seems sufficient. Cf. Comingor v. 
Louisville Trust Co. (1902) 184 U. S. 18. Thus the general assignee for 
the benefit of creditors, within the four months' period, acting under 
the State law was held not an adverse claimant, Bryan v. Bernheimcr 
(1901) 181 U. S. 188, while the general assignee, under similar circum- 
stances with a personal interest of very doubtful validity for services 
and expenses incurred in connection with the assignment, was held an 
adverse holder of the funds retained for services and expenses. Louis- 
ville Trust Co. v. Comingor, supra. An officer holding property or 
the proceeds under a levy or execution avoided by the act is not an 
adverse holder, cf. In re Tune, supra; Clarke v. Larremore, supra, nor 
is the judgment creditor an adverse claimant of the funds thus held; at 
any rate not until after time for the return of execution has passed. 
Clarke V. Larremore, supra; In re Graessler (1907) 154 Fed. 478. In a 
recent case, a judgment creditor holding a waiver note had, before peti- 
tion filed, levied on property of the bankrupt marked exempt in his 
schedule, and received the proceeds of the execution sale. The bankrupt 
then sought to amend his schedule by including this property, and the 
court reversed the referee's summary order to the creditor to pay over 
the proceeds. In re Edwards (1907) 156 Fed. 794. This decision seems 
sound and not opposed to the preceding case, for the fact that title to 
the exempt property does not pass to the trustee. In re Scabolt (1902) 
113 Fed. 766, but custody only for the sake of setting apart, cf. Lockwood 
V. Exchange Bank (1903) 190 U. S. 294, together with the fact that 
the merits of the bankrupt's alleged right to amend had not been deter- 
mined, would seem to have been easily enough to render the creditor's 
claim sufficient^' colorable to make him an adverse claimant. Moreover, 
the possible estoppel on the creditors because of their failure to object 
to the first schedule would seem to strengthen this claim. 

Before the appointment of the trustee, however, the summary juris- 
diction of the court to take possession of property seems more extensive. 
In re Haupt (1907) 153 Fed. 939; cf. Bryan v. Bernheimcr, supra. This 
is justified by the greater need for the exercise of such jurisdiction at 
that time, and by special provisions of the Act, § 2, subd's 3, 7, and 15. 
A recent case held that the courts could not direct an adverse claimant 
to surrender property to the receiver. In re Andre (1905) 68 C. C. A. 
374. This may turn partlj' on the idea that title was to be disposed of 
summarily and partly on the fact that the adverse holder was an officer 
under the order of the state court, cf. Clarke v. Larremore, supra, which 
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raises the very different question of comity. In re Watts &■ Sachs (1903) 
igo U. S. I ; see 8 Columbia Law Review 213. By the better view the 
court should have the power to order seizure or surrender of property 
claimed adversely, where there is great danger of the estate's being dis- 
sipated. Cf. In re Haupt, supra; In re Young (1901) iii Fed. 158. 



Exclusion of Evidence of Character Based On Personal Knowl- 
edge. — ^The decision in Regina v. Rowton (1865) Leigh & Cave 520, al- 
though due to a misunderstanding of an earlier case, 3 Wigmore, Evid. 
§ 1981, has led to a reversal of the earlier practice of allowing a witness 
to speak from his own knowledge of a person's character. Peake, Evid. 
(2nd Am. Ed. 1803) 7; Mawson v. Hartsink (1802) 4 Esp. 102. Except 
that former acts of illicit intercourse with the defendant may be shown 
when the character of a prosecutrix in rape is put in issue on the 
question of consent, Rogers v. State (1876) i Tex. Ct. App. 187, the 
rule is at present almost universally laid down that when character comes 
in issue collaterally, as to furnish a presumption that the accused did 
not commit the crime in question, or that a witness is not speaking the 
truth, the only evidence admissible is that of reputation. Knode v. Wil- 
liamson (1873) 17 Wall. 586; Hirschman v. People (1882) loi'IU. 568 
574; State v. King (1883) 78 Mo. SS5; lackson v. State (1885) 78 Ala. 
471. This rule, which is upheld largely upon precedent, and without 
much attempt at justification, see Taylor Evid. 329, has been reaffirmed 
in the recent case of People v. Van Gaasbeck (N. Y. 1907) 82 N. E. 
718. The term "general character," originally understood as distinguished 
from particular acts, Mawson v. Hartsink, supra, is now misleadingly 
used in the sense of "reputation," and as convertible with it. Berneker v. 
State (1894) 40 Neb. 810, 816; Wharton, Cr. Evid. § 58. The courts 
evidently conceive of general character as the estimation in which the 
person is held by the community. lackson v. State, supra; State v. King, 
supra. But the question regularly asked of a witness to the credit of 
another witness, as to whether he would believe him under oath, People 
V. Davis (N. Y. 1839) 21 Wend. 309, 315; Peake Evid. (2nd Am. Ed.) 
132, would seem rather to elicit testimony as to the witness's personal 
estimate, based on what he has heard in the community. And the ques- 
tions asked of a witness to the character of a defendant would seem to 
give rise to the same kind of testimony, unless the witness were familiar 
with the technical legal meaning of the term "character." See Keener v. 
State (185s) 18 Ga. 194, 220. But under neither conception is this evi- 
dence free from the objections urged against testimony from personal 
knowledge of character, the principal of which objections is that it is 
opinion evidence. If this objection be tenable, reputation must be excluded 
as a mere aggregate of opinions. State v. Lee (1876) 22 Minn. 407, based 
at least in part upon hearsay, or as opinion based upon rumor and 
hearsay rather than upon knowledge of the actual facts. The probative 
force of reputation is rendered less by the fact that a person's actions vary 
at different places and under different circumstances. Keener v. State, 
supra. In Comm. v. Webster (Mass. 1850) 5 Cush. 295, 324, it is noted 



